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Re: Election Office Case No. P-309-LU671-EN6 

Gentlemen 

A pre-election protest has been filed pursuant to Article XI of the Rules for the 
IBT International Union Delegate and Officer Election, revised August 1, 1990 
{'Rules') The complainant, Michael J. Veneziano, has filed protests regarding tfie lack 
of bulleUn boards at his work site and regarding his Employer's restrictions on this right 
to wear campaign buttons 

Mr Veneziano works for United Parcel Service in Hartford, Connecticut. He 
states that he is a UPS feeder driver, which basically means that he moves trailers 
between various UPS properties during this work day. Mr. Veneziano states that he is 
supporting candidate Ron Carey for IBT President. 

With respect to bulletin boards, Mr Veneziano alleges that the all-purpose bulletin 
board in his feeder shack has been removed and replaced with an official company board 
and an official umon board. He protests his lack of access to the official union board 

Mr. Veneziano provided no evidence that the official union bulletin board has 
been used for postings other than, or in addition to, official management company and 
Umon notices Article VIII, §10 (d) of the Rules provides no restrictions shall be placed 
upon candidates* or members* pre-existing right to use employer or Union bulletin 
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boards. Further, even where a bulletin board has not previously been used for posting 
of campaign materials but has been used for postings other than or in addition to official 
companv and union notices, campaign materials may be poited. Advisory RegaidiM 
Pohtical Rights. Here, however, there is no evidence that the bulletin has ever been 
used for general purpose posting. Thus tiie Rules do not require that such ftdlities be 
made available for campaign material postings. Accordingly, this portion of the protest 
is DENIED. 

With respect to the iss5« of campaign buttons^^. Veneziano states that he has 
been told that he could not wear a Carey button on his UPS jacket at the work site. 
In June, 1990 he was told by Chris Martin, the Hartford feeder manager, that he could 
not wear his Ron Carey campaign button on his uniform, which he had been doing. He 
complied with tius directive, but continued to wear the button on his uniform on i e way 
to and when leaving the work site. 

On July 7, 1990 at the feeder shack awaiting the start of his shift and in tiie 
presence of otiier drivers, Uie feeder manager, Ron Sullivan told him to take the buttons 
off his jacket. Complainant stated that he told Sullivan that was not yet "on the clock." 
Sullivan told him he was on UPS property and that buttons must come off. Complainant 
complied. 

Complainant asserts, however, that UPS has thus violated his rights under Article 
vni, §10 of tiie Rules. Investigation reveals that UPS in the New England region 
unhke other regions, drivers are allowed to wear their uniforms to work. UPS asserts 
that It has a rule that once on UPS property uniformed employees may not wear buttons. ' 
Regional UPS labor relations officials acknowledge, however, that such employees may 
wear buttons until Uieir shift starts. 

It has generally been held by tiie Courts and tiie National Labor Relations Board 
tiiat employers tiiat require employees to wear uniforms and do not allow employees to 
wear distinguishing ^ndants, jewelry or buttons may prohibit employees from wearing 
union buttons when m umform and in potential contact with flie public, provided such 
a rule was adopted and is enforced in a uniform non-discriminatory manner. Further 
tiie election Rules on campaigning (Article VIII, §10), while not directiy addressing tfiis 
question, are based on equal access or use of pre-existing rights to use facilities or 
engage m campaign activities on employer premises. Here, tfiere is no finding tiiat tfie 
dress code in question was adopted or appbed in a discriminatory fashion. It should be 
noted tiiat tiie company does not restrict tiie wearing of such buttons prior to or after tiie 
member leaves tiie work site. This leaves tiie question of members, who wear UPS 
umforms, on work time, prior to tiie time tfiat members may come into contact witii the 
pubbc The right of employees to wear such buttons is based on tiieir rights under tiie 
Labor Management Reporting and Disclosure Act and tiie NaUonal Labor Relations 
Board. The right of tiie employer to prohibit such buttons is based on tiie employer's 
right to project tiie image its desired image to its public. No case has come to tiie 
attention of tiie Election Officer which held tiiat Uie wearing of buttons by employees not 
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in uniform or not at least potentially in contact with the public, whether or not in 
uniform, could be prohibited. 

Given that the Jiules at Article Vm, §10 give members the right to campaign 
activities "incidental to work," and that no harm would be done to the employers* ri^t 
to project its desired imâ e to the public, this protest is GRANTED only to the extent 
that IBT members, even m uniform, have the right to wear campaign buttons while at 
the feeder bam or shack, but the company is allowed to enforce its no-button rule once 
the member leave the facility, is driving on public streets or is otherwise in contact or 
potentisdly may have contact with the public. 

If any interested party is not satisfied with this determination, they may request 
a hearing before the Independent Administrator within twenty-four (24) hours of their 
receipt of this letter The parties are reminded that, absent extraordinary circumstances, 
no party may rely upon evidence that was not presented to the Office of the Election 
Officer in any such appeal Requests for a hearing shall be made in writing, and shall 
be served on Independent Administrator Frederick B Lacey at LeBoeuf, Lamb, Leiby 
& MacRae, One Gateway Center, Newark, New Jersey 07102-5311, Facsimile (201) 
622-6693. Copies of the request for hearing must be served on the parties listed above, 
as well as upon the Election Officer, IBT, 25 Louisiana Avenue, N.W , Washington, D. 
C. 20001, Facsimile (202) 624-8792. A copy of the protest must accompany the request 
for a hearing. 

Ver/ truly youn f [ | 

Michael H HoUand 

MHH/acm 

cc: Frederick B. Lacey, Independent Administrator 
Elizabeth A Rodgers, Regional Coordinator 
Martin Wald, Esq 
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IN S£S < 

s 
MICHAEL J . VENEZIANO, JR. : DECISION OF THK INDEPENDEHT ADMINISTRATOR 

COMPLAINANT, I 

and I 
THOMAS ROBIDOUX, Secretary^ t 
Tro&Bur«r, IBT LOCAL UNION t 
NO. 671, : 

and : 

CHRIS MARTIN, Feeder Manager s 
UNITED PARCEL SERVICE } 

RE8P0ND8NT8. l 

This natter a r i s e s out of an appeal f i l e d by United Parcel 
Service ("UPS") from a January 30, 1991, decision of the El e c t i o n 
O f f i c e r i n Case No.**̂ 3ffifflWIĤ ^ A hearing was held before me 
on February 6, 1991, by way of teleconference a t which the 
following persons were heard: Barbara Hillnan and John Sul l i v a n , 
on behalf of the Election O f f i c e r ; and Nick P r i c e , on behalf of 
UPS. Henry Murray, the Adjunct Regional Coordinator, audited the 
hearing. 
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The underlying protest, f i l e d by Michael J . Venezlano, a UPS 
employee and a member of IBT Local Union 671,' involved s e v e r a l 
issues. The only issue disputed by UPS on t h i s appeal i s a narrow 
ones whether an employer, who allows employees to wear campaign 
buttons on t h e i r uniforms while they are going to and from work but 
does not allow employees to wear union buttons while they a r t on 
duty, can prohibit an employee from wearing a union campaign button 
during the small window period when he i s on company property, has 
"punched in,*' but hos yet to bagin worlc.' 

The Complainant contended that UPS vi o l a t e d h i s r i g h t to 
exercise h i s p o l i t i c a l r i g h t s (rights he argued which are 
safeguarded by the R u i ^ a F o r The I B T international Union Delegate 
And-Office Election (the "E l e c t i o n Rules"), A r t i c l e V I T I , Section 
10), by ordering him not to wear a campaign button' while he i s i n 
uniform on company property, regardless of whether he has a c t u a l l y 
started to worJc. 

UPS objects to any exe r c i s e of j u r i s d i c t i o n over i t by the 
Election Officer er tho Independent AOmliiiuLrator and derendl i t s 
no-button rule as well established by pr i o r past p r a c t i c e and 

' Although given the opportunity, Mr. Veneziano did not xoake 
himself available a t the hearing. 
' Although the E l e c ^ i A n O f f i c e r ' s January 30i 1091, decision 
can be interpreted as addressing the broader i s s u e of the ri g h t 
of a UPS employee to wear campaign buttons while on company 
property, regardless of whether h i s s h i f t has s t a r t e d , i t i s 
cl e a r that the issue i s , i n f a c t , more narrowly drawn* 
' The Complainant's button supported the candidacy of Ron 
Carey for International General President. 
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confllst«nt with precedent of th« National Labor Salationa Bo«z4 
(•*NIAB<*). UPS contends that r u l e i s required to f o r e s t a l l 
c o n f l i c t among employees and necessary to preserve tha n e u t r a l i t y 
of the employer and the purity of tha uniform and tha company*a 
imaga i n tha public•& eye. UPS also contends that th« NIAB " i a 
f u l l y able to protect i t s own j u r i s d i c t i o n and in t e r p r e t and 
enforce tha lav . " I t i s further argued that the j u r i s d i c t i o n of 
the NLRB preempts action on the part of the Election O f f i o a r and 
the Independent Administrator i n regards to the Complainant's 
o l a l n . 

As for UPS's j u r i s d i c t i o n a l challenges, these very same 

challenges were recently analyzed and resolved i n a January 23, 
1991, decision of the Independent Administrator i n the matters of 
M<«cinnie. et a l . v. Yellow F r e i g h t Syatema. Tne. . at>al. and Haver 
V. Yellow Freight Systems. I n c . . e t a l . . 91 - E l s e . App. - 43. Zn 
the Yellow Freight matters. Yellow Freight argued that the E l e c t i o n 
O f f i c e r and the Independent Administrator lacked j u r i s d i c t i o n over 
i t because, as an employer, i t was not a party to the underlying 
c i v i l RICO l i t i g a t i o n or the Consent order, i n addition. Yellow 
Freight raised the VlUB preemption argument. ups*8 position i s 
id e n t i c a l to the position taken by Yellow Freight. 

I n r e j e c t i n g Yellow Freight's j u r i s d i c t i o n a l defenses, the 
Independent Administrator stated: 

Yellow Freight's j u r i s d i c t i o n a l challenges. I f 
aucoeesful, would s t r i k e a t the heart of the e f f e c t i v e 
enforcement of the E l e c t i o n Rules. I f the Court* 
appointed o f f i c e r s do not have tha power to prevent 
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enployers from frustrating an IBT a«nbsr's •xttrol«« ot 
the r i g h t to campaign for delegate or o f f i c e r candidates, 
the E l e c t i o n Rules w i l l have l i t t l e meaning. 

Yellow Freight, and other s i m i l a r l y situeted 
employers, have the power, i f not restrainedf to subvert 
the e l e c t o r a l process and thereby e v i s c e r a t e the most 
c r i t i c a l provisions ot the Consent Order by preventing 
IBT members from exercising t h s i r r i g h t t o campaign for 
delegate or o f f i c e r candidates. The Consent Order 
provides for the f i r s t s ecret b a l l o t , one*person-one vote 
rank and f i l e election ever conducted i n the ZBT. 
However, unless IBT members obtain true aooess to t h e i r 
fellow members for purposes of campaigning, the el e c t i o n 
process contemplated i n the Consent Order w i l l not be 
achieved. Since incumbent union o f f i c e r s hava f a r 
greater name recognition than members of the rank and 
f i l e , and often w i l l have v i r t u a l l y unlimited access to 
IBT members at the members' job s i t e s because of t h e i r 
status as union representatives, candidates who are not 
i n o f f i c e must often have access to work s i t e s for 
campaign purposes i f the playing f i e l d of the ele c t i o n 
process i s not to be t i l t e d toward the incumbent. 

Enforcement of these [E l e c t i o n ] [R]ulea requires 
j u r i s d i c t i o n over employers such as Yellow Freight. 

Judge Edelstein, pursuant to h i s authority under the 
Consent Order and the broad powers Congress gave the 
d i s t r i c t courts to fashion remedial meaeuree under the 
c i v i l RICO statute, 18 U.8.C. i 1964(a), has approved the 
Ele c t i o n Rules (as amended), which include the pre­
ex i s t i n g r i g h t of a non-employee union member to engage 
in campaign a c t i v i t i e s on an employer's premises subjeot 
to the foregoing balancing t e s t . I find t h a t i n order to 
effectuate the Election Rules "so ordered^ by Judge 
Edelstein and to f u l f i l l the purpose and goals of the 
consent Order, the El e c t i o n o f f i c e r and the Independent 
Administrator have the authority to enforce, i n 
accordance with *'pre-existing*' law, a member's r i g h t to 
engage i n campaign a c t i v i t y on employer premises. 
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The implementation of the consent Order, and i t e 
mandate for f a i r , honest and open elections# i s 
vulnerable to frustration o r disruption by employers l i k e 
YellOfW Freight. I f the Consent Ordsr i s to have meaning, 
the court-appointed o f f i c e r s must have the power to 
exercise j u r i s d i c t i o n over Yellow Freight and Z conclude 
that we do. 
f Y s l l e v Prelfjiht. Ufica, pp. 4-10.] 

This Bane analysis I s f u l l y applicable here. UP8*fl attempt to 
difltlnquish the f a c t s of i t s case lacks merit. UPS suggests that 
i t e "no-button" ru l e as applied here w i l l not serve to f r u s t r a t e 
the consent Order or the E l e c t i o n Rules, given t h a t employees have 
many al t e r n a t i v e means of campaigning and ex e r c i s i n g t h e i r 
p o l i t i c a l r i g h t s . As discussed in greater d e t a i l l a t e r on^ the 
Complainant here had a pre-existing r i g h t , protected under the 
Election Rules, to wear h i s campaign button under the eircumetanoes 
presented. UPS c u r t a i l e d that r i g h t and, i n doing so, i t 
frustrated the Election Rules. That UPS employees may exercise 
other means of campaigning i s of no relevance here* — any 
fru s t r a t i o n of the Election Rules places the Consent Order, and i t s 

* I n Yellow F r e i g h t , the issu e presented was whether non-
employees of Yellow F r e i g h t c o u l d campaign on Y e l l o w Freight'e 
property. I t was determined that non-employees had a limited 
r i g h t to engage i n campaign a c t i v i t y on an employer's premises. 
That right of access depends upon the balancing of the strength 
of the union member's right to engage i n the conduct i n question, 
the strength of the employer's property r i g h t and the 
a v a i l a b i l i t y of a reasonable a l t e r n a t i v e means of comnunication. 
As discussed i n g r e a t e r d e t a i l l a t e r on i n t h i s decision, the 
r i g h t of the Complainant to wear a campaign button under the 
circumstances presented i s a secure one, not subject to any such 
balancing t e s t . Thus, whether the Complainant had "a reasonable 
alternative means of communication simply does not factor into 
the equation, 

•5-

i i i o - ^ - l x - ) m CJ OT IM-I T A -PC^-'I'^d 



r 

mandate for f a i r , honest and open elec t i o n s m jeopardy and cannot 

be tolerated. 

I n dismissing Yellow Freight's preemption defens*, the 

Independent Administrator found; 
The comprehensive remedy embodied i n the Consent 

Order and the E l e c t i o n Rules was approved by Judge 
Edelstein pursuant to the United s t a t e s D i s t r i c t Court** 
broad remedial powers i n RICO actions. IS U.8.C. | 
1964 ( a ) . Even i f the conduct complained of here amounted 
to an u n f a i r labor p r a c t i c e under the NUlA, i t i s f i r s t 
and foremost a v i o l a t i o n of the E l e c t i o n Rules, and i s , 
therefore, subject to the Consent Order*s enforcement 
provisions. By enforcing the E l e c t i o n Rules i n t h i s 
case, the El e c t i o n O f f i c e r and the Independent 
Administrator, as Court-appointed o f f i c e r s , are merely 
carrying out the United s t a t e s D i s t r i c t Court's power to 
enforce i t s own consent Order. 

Because the protection of a union member's r i g h t t o 
engage i n campaign a c t i v i t y a t the worlc place i s c r u c i a l 
to both the e f f e c t i v e implementation of the E l e c t i o n 
Rules and to the enforcement of the Consent order, I f i n d 
that Congress' grant of federal j u r i s d i c t i o n for the 
enforcement of t h i s c i v i l RICO Consent Order overrides 
any concurrent NLRB j u r i s d i c t i o n . Therefore, Z fin d that 
the Election o f f i c e r and the Independent Administrator 
have the authority to decide and enforce the E l e c t i o n 
Rules i n t h i s case. 
CYfiUpv rrgjghti fiupxA# PP* 11-12.] 

once again, t h i s a n a l y s i s i s true to t h i s case. 
Having dismissed UPS'8 j u r i s d i c t i o n and preemption claims, I 

w i l l now address the merits of the underlying dispute. The 
E l s c t i o n o f f i c e r , i n h i s sustmary a t p. 5, s e t s f o r t h the 

controlling lawi 
Employees generally have a r i g h t to wear union 

buttons or other i n s i g n i a a t work as protected expression 
unless there are " s p e c i a l circumstances'* concerning 
safety or production that override the employees' r i g h t . 
RiPWhlic Avifltign CorPi Vi y M , 324 u.s. 793 a t 803 n.7 
(1945) (quoting NLRB'S position that " [ t ] h 6 r i g h t of 
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employees to wear union i n s i g n i a at work has long been 
recoglnsed as a reasonable and legitimate form of union 
a c t i v i t y , and the respondent's curtailment of that r i g h t 
i s c l e a r l y v i o l a t i v e of the [National Labor Relational 
Aot"). 

Accordingly, employers are generally not allowed to 
prohibit union buttons that are "small, neat and 
Inconspicuous.»' P l e r l d i a n Hotel of Tampa. 137 
NIAB 1484 (1962), anf'd aa tnodified. 318 P.2d 545 5th 
C i r * 1963). 

Countervailing " s p e c i a l circumstances" may e x i s t 
where employees come into contact with the public and the 
employer's public image may be affected, fi^ja^* Buroar 
King corp. v. NIJtB. 725 F.2d 1053 (6th C i r . 19S4). 
A r t i c l e V I I I , Section 10.d. of the E l e c t i o n Rules prohibits 

r e s t r i c t i o n s on the "pre-existing r i g h t s " of IBT members to s o l i c i t 
support or engage i n s i m i l a r campaign a c t i v i t i e s on employer 
premises. Pre-existing rights may take two forms. F i r s t , the past 
p r a c t i c e of an employer or the Local Union may create a "pre­
e x i s t i n g r i g h t . " Second, as I s the case here, a l l rlghta made 
av a i l a b l e t:hrough sustentive federal law are considered "pre­
e x i s t i n g r i g h t s . " SfiA ElfiCtifln Q^flflAr Advtaorv Raaarding 
p p l t t l c a l Rights. December 28, 1990. Thus, i n the absence of 
countervailing " s p e c i a l circumstances," the Complainant here had 
the "pre-existing" right to wear h i s campaign button on UPS's 
property under the f a c t s presented. UPS argues t h a t such " s p e c i a l 
circumstances" do e x i s t here. I n considering t h i s argument, a more 
detai l e d review of the f a c t s i s necessary. 

' No suggestion was made that the button i n question here was 
anything but "small, neat and inconspicuous." 
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The Complainant i s a "feeder driver** for UPS. This means that 
he drives a UPS truck between UPS warehouses c a r r y i n g packages to 
and from. He does not make d e l i v e r i e s to the pub l i c . When he 
a r r i v e s at work, he "punches in,** and remains i n the "feeder shack" 
u n t i l he begins d r i v i n g h i s f i r s t route. This i s u s u a l l y a twenty 
minute period, from about 8:20 a.m. to 8:40 a.m.* The "feeder 
shack" i s not a c c e s s i b l e to the area where the p u b l i c would pick up 
paokagas. 

UPS argues that the Complainant may be exposed to public tours 
making t h e i r way through the UPS f a c i l i t y , thus i t suggests the 
Complainant may Indeed be exposed to the public while wearing h i s 
button. The f a c t that the chance e x i s t s that the Complainant may 
be exposed to a public while t r a v e l l i n g through the UPS f a c i l i t y , 
does not create a " s p e c i a l circumstance" which would warrant the 
infringement of the Complainant's r i g h t to wear h i s button* A 
"special circumstance** e x i s t s when an employee, wearing an 
authorized uniform w i l l , i n f a c t , have contact with the public, 
such as a counter-person at a fast-food restaurant. fiAl Buroer 
xtna Corp. v. NUtq. 725 F.2d 1053, 1055 (1984). Moreover, UPS 
allows buttons to be worn by employees, on t h e i r uniforms, while 
they t r a v e l to and from work. Given t h i s , i t would seen that there 
i s a greater chance t h a t the public w i l l see a campaign button on 

* A short pariod of time may also elapse b^tw;*", J ^ " * 
Complainant a J r i v e s a t the "feeder shack" and a c t u a l l y *'punohss 
i n . " 
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a uniformed employee under those circvuastances, rather than while 
a tour i s c i r c u l a t i n g through the premises. I n addition, the non-
uniformed "inside" employees i n the unloading/sorting area are 
permitted to wear buttons. Thus, i t i s more l i k e l y t h a t the 
buttons worn by the "inside" employees would be seen by p u b l i c 

shack for twenty-minutes. 
Accordingly, the E l e c t i o n o f f i c e r ' s decision i s affirmed i n 

a l l respects. 

jte t i e r i c k B. Laoe^ 
Independent AdminJ 
By: Stuart A l / - ^ 

Date: February 8, 1991. 
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