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Re: Election Office Case No. P-309-LU671-ENG

Gentlemen

A pre-clection protest has been filed pursuant to Article XI of the Rules for the
IBT International Union Delegate and Officer Election, revised August 1, 1990
("Rules”) The complainant, Michael J. Veneziano, has filed protests regarding the lack

of bulletin boards at his work site and regarding his Employer’s restrictions on this right
to wear campaign buttons

Mr Veneziano works for United Parcel Service in Hartford, Connecticut. He
states that he is a UPS feeder driver, which basically means that he moves trailers

between various UPS properties during this work day. Mr. Veneziano states that he is
supporting candidate Ron Carey for IBT President.

Wiath respect to bulletin boards, Mr Veneziano alleges that the all-purpose bulletin
board 1n his feeder shack has been removed and replaced with an official company board
and an official union board. He protests s lack of access to the official union board

Mr. Veneziano provided no evidence that the official union bulletin board has
been used for postings other than, or in addition to, official management company and
Union notices  Article VIII, §10 (d) of the Rules provides no restrictions shall be placed
upon candidates’ or members’ pre-existing right to use employer or Union bulletin
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boards. Further, even where a bulletin board has not &r:rviously been used for postin
of campaign materials but has been used for postings other than or in addition to oﬂiciﬁ
company and union notices, campaign materials may be posted. Advisory Regarding
Political Rights. Here, however, there is no evidence that the bulletin has ever been
used for gencral purpose posting, Thus the Rules do not require that such facilitics be
made ;I%ﬂl;ble for campaign material postings. Accordingly, this portion of the protest
is DE .

With respect to the issue of campaign buttons, Mr. Veneziano states that he has
been told that he could not wear a Carey button on his UPS jacket at the work site.
In June, 1990 he was told by Chris Martin, the Hartford feeder manager, that he could
not wear his Ron Carey campaign button on his uniform, which he had been doing. He

complied with this directive, but continued to wear the button on his uniform on the way
to and when leaving the work site.

On July 7, 1990 at the feeder shack awaiting the start of his shift and in the
resence of other drivers, the feeder manager, Ron Sullivan told him to take the buttons
off his jacket. Complainant stated that he told Sullivan that was not yet “on the clock.®
Sulliva:dtold hum he was on UPS property and that buttons must come off. Complainant
complied.

Complainant asserts, however, that UPS has thus violated his rights under Article
VI, §10 of the Rules. Investigation reveals that UPS in the New England region,

unlike other regions, drivers are allowed to wear their uniforms to work. UPS asserts

that 1t has a rule that once on UPS property umformed employees may not wear buttons. -

Regional UPS labor relations officials acknowledge, however, that such employees may
wear buttons until their shift starts.

It has generally been held by the Courts and the National Labor Relations Board
that employers that require employees to wear uniforms and do not allow employees to
wear distinguishing pendants, jewelry or buttons may prohibit employees from wearin
union buttons when in uniform and in potential contact with the public, provided suc
a rule was adopted and is enforced in a uniform non-discriminatory manner. Further,
the election Rules on campaigning (Article VIII, 810), while not directly addressing this
question, are based on equal access or use of pre-existing rights to use facilities or
engage 1n campaign activities on employer premuses. Here, there is no finding that the
dress code 1n question was adopted or applied in a discriminatory fashion. It should be
noted that the company does not restrict the wearing of such buttons prior to or after the
member leaves the work site. This leaves the question of members, who wear UPS
uniforms, on work time, prior to the time that members may come into contact with the
public The nght of employees to wear such buttons is based on their rights under the
Labor Management Reporting and Disclosure Act and the National Labor Relations
Board. The nght of the employer to prohibit such buttons is based on the employer’s
right to project the image its esired image to its public. No case has come to the
attention of the Election Officer which held that the wearing of buttons by employees not
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in uniform or not at least potentially in contact with the public, whether or not i
uniform, could be prohxbitccr.o P not in

Given that the Rules at Article VI, §10 give members the right to campaign
activities '.mc1der.|tal to work," and that no harm would be done to the employers’ right
to project its desired image to the public, this protest is GRANTED only to the extent
that IBT members, even in uniform, have the right to wear campaign buttons while at
the feeder barn or shack, but the company is allowed to enforce its no-button rule once
the member leave the facility, is driving on public streets or is otherwise in contact or
potentially may have contact with the public.

If any interested party is not satisfied with this determination, they may request
a hearing bqfore the Independent Administrator within twenty-four (24) hours of their
receipt of this leter The parties are reminded that, absent extraordinary circumstances,
no ﬂfmy may rely upon evidence that was not presented to the Office of the Election
Officer in any such appeal Requests for a hearing shall be made in writing, and shall
be served on Independent Administrator Fredenck B Lacey at LeBoeuf, Lamb, Leib
& MacRae, One Gateway Center, Newark, New Jersey 07102-5311, Facsimile (201
622-6693. Copies of the request for hearing must be served on the parties listed above
as well as upon the Election Officer, IBT, 25 Louisiana Avenue, N.W , Washington, D:
C. 20001, Facsimile (202) 624-8792. A copy of the protest must accompany the request

for a hearing.
e

Michael H Holland
MHH/acm

cc: F;ederick B. Lacey, Independent Admunistrator
Elizabeth A Rodgers, Regional Coordinator
Martin Wald, Esq
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91 = Elec. App. - 62 (8A)
IN RE:

MICHAEL J. VENEZIANO, JR.
COMPLAINANT,

DECISION OF THE
INDEPENDENT ADMINISTRATOR

and
THOMAS ROBIDJUX, Secretary-

Treasurer, IBT LOCAL UNION
NO. 671,

and

CHRIS MARTIN, Feeder Manager
UNITED PARCEL SERVICE

RESPONDENTS.

..“..“.......‘l..‘..“-......ll..”..

This matter arises out of an appeal filed by United Parcel
gervice ("UPS") from a January 30, 1991, decision of the Electioen
officer in Case No.‘m A hearing was held before me
on February 6, 1991, by way of teleconference at which the
following persons were heard: Barbara Hillman and John Sullivan,
on behalf of the Election Officer: and Nick Price, on behalf of
UpPs. Henry Murray, the Adjunct Regional coordinator, audited the
hearing.
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The underlying protest, filed by Michael J. Veneziano, a UPS
employee and a member of IBT Local Union 671,' involved several
issues. The only issue disputed by UPS on this appeal is a narrow
one: whether an employer, who allows employees to wear campaign
buttons on their uniforms while they are going to and from work but
does not allow employees to wear union buttons while thaey are on
duty, can prohibit an employee from wearing a union campaign button
during the small window period when he is en company property, has
npunched in," but has yet to begin work.?

The Complainant contended that UPS violated his right teo
exercise his political rights (rights he argued which are
safequarded by the Rules For The IBT International Union Delegats
aAnd -office Elegtion (the "Election Rules"), Article VIII, Section
10), by ordering him not to wear a campaign button® while he is in
uniform on company property, regardless of whether he has actually
started to work.

UPS objects to any exercise of jurisdiction over it by thea
Election Officer er the Independent Adminiulrautor and dagends ita

no-button rule as well established by prior past practice anad

L Althouih given the opportunity, Mr. Veneziano did not make
himself available at the hearing.

2 Although the Elactian 0fficer's January 30, 1991, deciaion
can be interpreted as addressing the broader issue of the right
of a UPS employea to wear campaign buttons while on company
property, regardless of whether his shift has started, it is
clear that the issue is, in fact, more narrowly drawn.

3 The Complainant's button supported the candidacy of Ron
Caraey for International General President.
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consistent with precedent of the National Lakor Relations Board
("NLRB") . UPS contends that rule 1is required to forestall
conflict among employees and necessary to preserve the neutrality
of the employer and the purity of the uniforn and the company's
image in the public's eye. UPS also contends that the NLRB "ig
fully able to protect its own jurisdiction and interpret and
enforce the law.” It is further arqued that the jurisdiction of
the NLRB preempts actien on the part of the Election Officer and
the Independent Administrator in regards to the Complainant's
clalm.

As for UPS's jurisdictional challenges, thege very eame
challenges were recently analyzed and resolved in a2 January 23,

1991, decision of the Independent Administrator in the matters of

Mcginnis, et al, v. Yellow Freight Systems, Inc.. et-al, and Hewer
v._Yellow Freight Svstemg, Inc., et al,, 91 - Elec. App. - 43. 1In

the Yellow Fraight mattars, Yellow Freight argued that the Election
officer and the Independant Administrator lacked jurisdiction over
{t because, as an employer, it was not a party to the underlying
civil RIco'litigation or the Consent Order. In addition, Yellow
Freight raised the NLRB preemption argument. UPS's position is
identical to the position taken by Yellow Freight.

Tn rejecting Yellow Freight's jurisdictional defenses, the
Independent Administrator stated:

Yellow Freight's jurisdictional challenges, i
successful, would strike at the heart of the effective
enforcenent of the Flection Rules. I the Courte
appointed officers do not have the power to prevent
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employers from frustrating an IBT member's exercise of
the right to campaign for delegate or officer candidates,
the Blection Rules will have little meaning.

Yellow Freight, and other similarly situated
employers, have the power, if not restrained, to subvert
the electoral process and thereby eviscerate the nost
eritical provisions of the Consent Order by preventing
IAT members from exercising their right to campaign for
delegate or officer candidates. The Consent Order
provides for the first secret ballot, one~person-onas vote
rank and file election ever conducted in the 1IBT.
However, unless IBT members obtain true access to their
fallow members for purios“ of campaigning, the election
process contemplated in the Consent Order will not be
achiaved., Since incumbent union officers have <far
greater name recognition than members of the rank and
file, and often will have virtually unlimited access to
IBT members at the members' job sites because of their
gtatus as union representatives, candidates who axe not
in office must often have access to work sites for
campaign purposes if the playing field of the election
process is not to be tilted toward the incumbent.

] " *

Enforcement of these (Election] [R)ules requires
jurisdiction over employers such as Yellow Freight.

* * *

Judge Edelstein, pursuant to hig authority under the
Consent Order and the broad powers Congress gava the
district courts to fashion remedial measures under the
civil RICO statute, 18 U,8.C. § 1964(a), has approved the
Blection Rules (as amended), which include the pre-
existing right of a non-employee union member to aengage
in campaign activities on an employar's premises subjeot
to the fcraegoing balancing test. I fina that in order te
effectuate the Election Rules "so ordered" by Judge
Edelstein and to fulfill the purpose and goals of the
consent Order, the Election officer and the Independent
Administzator have tha authority to enforce, in
accordance with "pre-existing" law, a member's right to
engage in campaign activity on employer premiaes.
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The implementation of the Consent Order, and its
mandate for fair, honest and open elections, is
vulnerable to frustration or disruption by employers like
Yellow Freight. If the Consent Orxrder is to have meaning,
the Court-appointed officers nuat have the power to
exercise jurisdiction over Yellow Freight and I concluda

that va do.

(Yellow Freight, suprxa, pp. 4-10.]

This same analysis is fully applicable here. UPS8's attempt to
distinguish the facts of itas case lacks merit. UPS suggests that
its "no-button" rule as applied here will not sarve to frustrate
the Consent Order or the Election Rules, given that employees have
many alternative means of campaigning and exercising their
political rights. As discussed in greater detail latex on, the
Complainant here had a2 pre~-existing right, protacted under the
Election Rules, to wear his campaign button under the circumetances
presented. UPS curtailed that right and, in deing so, it
frustrated the Election Rules. That UPS employees hay exercise
other means of campaigning 18 of no relevance here' =- any

frustration of the Election Rules places the Conaaent Order, and its

¢ In Yellow Freiaht, the issue presented was whether non-
employeaes of Yellow Freight could campaign on Yellow Freight's
property. It was determined that non-employees had a limited
right to engage in campaign activity on an employer's premises.
That right of access depends upon the balancing of the strength
of the union member's right to engage in the conduct in question,
the strenith of the employer's preoperty right and the
availability of a reasonable alternative means of communication.
As discussed in greater detail later on in this decision, the
right of tha Complainant to wear a campaign button under the
circumstances presented is a secure one, not subject to any such
balancing test. Thus, whether the Complainant had "a reascnable

alternative means of communication simply does not factor inte
the egquation.
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mandate for fair, honest and open elections in jeopardy and cannot

be tolerated.
In dismissing Yellow Freight's preemption defense, the

Independent Administrator found:

The comprehensive remedy enmbodied in the Consent
order and the Election Rules was approved by Judge
Edelstein pursuant to the United States Dietrict Court's
proad remedial powars in RICO actions. 18 U.8.C. §
1964 (a). Even if the conduct complained of hers amounted
to an unfair labor practice under the NLRA, it is first
and foremost a violation of the Election Rules, and is,
therefors, subject to the Consent order's enforcemaent
provisions. By enforcing the Election Rules in this
case, the Election officer and the Indepandent
Administrator, as Court-appointed officers, are nerely

carrying out the United states District Court's power to
enforce its own Consent Order.

Because the protection of a union member's right to
engage in campaign activity at the work place is crucial
to both the effective implementation of the Elaection
Rules and to the enforcement of the consent Order, I f£ind
that Congress' grant of federal jurisdiction for the
enforcement of this civil RICO Consent Order overrides
any concurrent NLRB jurisdiction. Therefore, I £ind that
the Election officer and the fndependent Administrator
nave the authority to decide and enforce the Election
Rules in this case.

(Yellow Freight, supxa, pp. 11-12.]
once again, this analysis is truae to this case.

Having dismissed UPS's jurisdiction and preenption clainms, I
will now address tha marits of the underlying dispute, The
Election officer, in his Summary at p. 5, sats forth the
contyrolling law:

Employees generally have a right to wear union
pbuttons or other insignia at work as protected expression
unless there are "special circumstances® concaerning
safety or productior. that override the employees' right.
Repuhlic Aviation Corp, v, NLRS, 324 U.S. 793 at 803 n.?7

(1945) (quoting NLRB's position that ®[t]he right of
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employees to wear union insignia at work has long been
recoginzed as a reasonable and legitimate form of union
activity, and the respondent's curtailment of that right

is clearly violative of the (National labor Relations]

Act") .

Accordingly, employers are generally not allowed to
prohibit union buttons that are "small, neat
P conspicuous."® E.g., Eleridian Hotel of IARmA, 137
NLRB 1484 (1962), enf'd _as modified, 318 F.2d 545 5th
cir. 1963).

Countervailing "special circumstances® may exist
vhere employees come into contact with the public and the
employer's public image may be affected. E.g,, Burgax
King Corp. v, NLRB, 735 F.2d 1053 (6th cir. 1984).

Article VIII, Section 10.d. of the Election Rules prohibits
restrictions on the npre~existing rights" of IBT members to solicit
support or engage {n similar campaign activities on employer
premises. pre-existing rights may take two forms. First, tha past
practice of an employer or the Local Union may create a "pre-
existing right." Second, as {s the case hera, all rights made

available through sustantive federal law are considered '"pre-
existing rights."” See WN—BW
political Rights, December 28, 1990. Thus, in the absence of
countervailing “"spacial circunstances," the Complainant here had
the "pre-exiating" right to wear his campaign putton on UPS's
property under the facts presented. UPS argues that such "“special
circumstances® do exist here. In censidering this argument, & wore

daetailed review of the facts is necessary.

3 No suggestion was made that the button in guestion here vas
anything but Wemall, neat and inconspicuous.”

-7-
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The Complainant is a "feeder driver" for UPS. This means that
he drives a UPS truck between UPS wvarehouses carrying packages to
and from. He does not nmake deliveries to the public. When he
arrives at work, he "punches in," and remains in the "feedar shack"
until he begins ariving his fixst route. This is usually a twenty
minute periocd, from about 8:20 a.m. to 8:40 a.m.* The "feeder
shack" is not accessible to the area vhere the public would pick up
packages.

UPS argues that the Complainant may be exposed to public tours
making their way through the UPS facility, thus it suggests the
Complainant may indeed be exposed to the public while wearing his
button. Tha fact that the chance exists that the Complainant pay
be exposed to a public while travelling through the UPS facility,
does not create a "special circumstance" which would warrant the
infringement of the Complainant's right to wear his button. A
ngpacial circumstance® exists when an employee, wearing an
authorized uniform will, in fact, have contact with the public,
such as a counter-person at a fast-food restaurant. £aa huxger
King Corp. v. NILRB, 725 F.2d 1033, 1055 (1984). Moreover, UPS
allows buttons to be worn by employees, on their uniforms, while
they travel to and from work. Given this, it would seem that there
is a greater chance that the public will see a campaign button on

é A short period of time may alsc elapse between the tine the
iomplainant arrives at the "feeder shack" and actually "punches
n."

R et o) 1R - A1 12 81 ¥4 16,-88-933




l ¢

a uniformed empleyee under those circumstances, rather than while
a tour is circulating through the premises. In addition, the non-
uniformed "inside" employees in the unloading/sorting area are
permitted to wear buttons. Thua, it is moxe 1ikxely that the

buttong worn dlihi "ingide" emi iees would be seen public
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shack for twenty-minutes.
Accordingly, the Election officer's decision is atgirmed in

all respects.

erick B. Lace
Independent Admin or
By: Stuart Al , Designes

pDate: February 8, 1991.
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