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f '='FICE O F T H E E L E C T I O N Oh F l C E R r 
I N T E u W A T l O N A L B R O T H E R H O O D O F TEAVOTERS 

25 Louisiana Avenue, NW 
\Va:,lungton, DC 20001 

March 15, 1991 

(202) 624 8778 
1 800 828 6496 

Fax (202) 624-8792 

V i a UPS Next Day A i r and Fax a s i n d i c a t e d 

James A. Benson 
2425 W. B a n f f L n . 
Phoenix, AZ 85023 

F l e m i n g Foods 
624 S. 2 5 t h Ave 
Phoenix, AZ 85009 
A t t n . F r a n k Woods 

J i m G r a m a t i c o 
B i l l Smith 

(602) 269-5363 
Re* E l e c t i o n O f f i c e C a s e Nos. 

and P-647-LU104-RMT 

V i r g i l D. Hunt 
8821 W. Roanoke Ave. 
Phoenix, AZ 85037 

W. T e r r y Moser 
S e c r e t a r y - T r e a s u r e r 
I B T L o c a l Union 104 
1450 S 2 7 t h Ave 
Phoenix, AZ 85009 
(602) 272-3744 

P-645-LU104-RMT 

Gentlemen* 

Two p r e - e l e c t i o n p r o t e s t s have been f i l e d p u r s u a n t t o t h e 
R u l e s f o r t h e I B T I n t e r n a t i o n a l Union D e l e g a t e and O f f i c e r 
E l e c t i o n , r e v i s e d August 1, 1990 ( " E l e c t i o n R u l e s " ) . I n t h e f i r s t 
p r o t e s t , P-645-LU104-RMT, James A. Benson a l l e g e s t h a t h i s r i g h t s 
were v i o l a t e d by h i s employer, F l e m i n g Foods, when he was in f o r m e d 
t h a t he c o u l d n o t d i s t r i b u t e campaign m a t e r i a l m nonwork a r e a s 
d u r i n g non work t i m e s and t h a t t h e o n l y p l a c e he c o u l d d i s t r i b u t e 
campaign m a t e r i a l was o f f F l e m i n g Foods' p r o p e r t y . The seco n d 
p r o t e s t , P-647-LU104-RMT, f i l e d by V i r g i l D Hunt, s t a t e s 
e s s e n t i a l l y t h e same c l a i m T h e s e p r o t e s t s were c o n s o l i d a t e d by 
t h e E l e c t i o n O f f i c e r f o r d e c i s i o n The E l e c t i o n O f f i c e r ' s 
i n v e s t i g a t i o n r e v e a l e d t h e f o l l o w i n g . 

James A. Benson i s a member of L o c a l Union 104 and an employee 
o f F l e m i n g Foods V i r g i l D. Hunt i s a member and V i c e P r e s i d e n t 
o f L o c a l Union 104 and i s a l s o an employee of F l e m i n g Foods. Both 
Benson and Hunt a r e c a n d i d a t e s f o r d e l e g a t e t o t h e 1991 I B T 
I n t e r n a t i o n a l c o n v e n t i o n They a r e on opposing s l a t e s . 

Mr Benson h a s a c t i v e l y campaigned among IBT members employed 
by F l e m i n g on b e h a l f of h i s s l a t e of d e l e g a t e s On F e b r u a r y 2, 
1991, Mr Benson was informed by F l e m i n g Foods' management t h a t he 
c o u l d not p o s t h i s campaign l i t e r a t u r e on g e n e r a l p u r p o s e b u l l e t i n 
b o a r d s Mr Benson f i l e d a p r o t e s t w i t h t h e E l e c t i o n O f f i c e , P-
431-LU104-RMT, c h a l l e n g i n g t h e employer's r e s t r i c t i o n on h i s 
campaign a c t i v i t y . On F e b r u a r y 8, 1991 he was in f o r m e d by F l e m i n g 
f o o d s t h a t he c o u l d p o s t h i s m a t e r i a l on g e n e r a l p u r p o s e b u l l e t i n 
b o a r d s . However, on F e b r u a r y 12, 1991, Benson was i n s t r u c t e d by 
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management t o remove h i s l i t e r a t u r e . 

On F e b r u a r y 19, 1991, t h e E l e c t i o n O f f i c e r i s s u e d h i s d e c i s i o n 
i n C a s e No P-431-LU104-RMT, f i n d i n g t h a t t h e employer had v i o l a t e d 
t h e E l e c t i o n R u l e s . I n t h a t d e t e r m i n a t i o n t h e E l e c t i o n O f f i c e r 
h e l d t h a t F l e m i n g Foods' employees had a r i g h t t o p o s t campaign 
m a t e r i a l on g e n e r a l purpose b u l l e t i n b o a r d s and t o hand out s u c h 
l i t e r a t u r e i n nonwork a r e a s d u r i n g non work t i m e s . The E l e c t i o n 
O f f i c e r o r d e r e d F l e m i n g Foods t o c e a s e and d e s i s t from i n t e r f e r i n g 
w i t h t h e s e r i g h t s and t o p o s t a n o t i c e i n f o r m i n g I B T members o f 
t h e i r r i g h t s . The E l e c t i o n O f f i c e r i n f o r m e d F l e m i n g Foods of i t s 
r i g h t o f a p p e a l t o t h e Independent A d m i n i s t r a t o r and d i r e c t e d i t 
t o comply w i t h h i s Order by March 1, 1991. 

F l e m i n g Foods d i d not a p p e a l t h e E l e c t i o n O f f i c e r ' s 
d e t e r m i n a t i o n . On or about March 4, 1990, a r e p r e s e n t a t i v e of t h e 
E l e c t i o n O f f i c e r c o n t a c t e d F l e m i n g Foods' R e g i o n a l D i r e c t o r of 
Human R e s o u r c e s r e g a r d i n g c o m p l i a n c e w i t h t h e E l e c t i o n O f f i c e r ' s 
o r d e r . The E l e c t i o n O f f i c e r was i n f o r m e d t h a t w h i l e i t i s t h e 
e m p l o y e r ' s p o l i c y t o p e r m i t employees t o engage i n campaign 
a c t i v i t y m nonwork a r e a s d u r i n g non work t i m e , F l e m i n g Foods would 
not p e r m i t t h e p o s t i n g of campaign l i t e r a t u r e on g e n e r a l purpose 
b u l l e t i n b o a r d s . F l e m i n g Foods a l s o s t a t e d t h a t i t would no t 
comply w i t h t h e E l e c t i o n O f f i c e r ' s o r d e r r e q u i r i n g a p o s t i n g . The 
E l e c t i o n O f f i c e r h a s r e q u e s t e d t h e U n i t e d S t a t e s A t t o r n e y f o r t h e 
S o u t h e r n D i s t r i c t of New York t o i n s t i t u t e contempt p r o c e e d i n g s 
a g a i n s t F l e m i n g Foods i n a c c o r d a n c e w i t h t h e C o u r t ' s J u l y 10, 1990 
d e c i s i o n i n U n i t e d S t a t e s v. I . B T.. e t a l . 

V i r g i l H. Hunt has a l s o been a c t i v e i n c a m p a i g n i n g on b e h a l f 
of h i s s l a t e of d e l e g a t e s t o t h e I B T I n t e r n a t i o n a l c o n v e n t i o n . On 
March 7, 1991, Hunt was informed by F r a n k Woods, t h e F l e m i n g Foods 
Head Maintenance S u p e r v i s o r , t h a t he would no t be a b l e t o p a s s out 
l i t e r a t u r e on F l e m i n g Foods p r o p e r t y a t any t i m e . VThen Hunt 
c o m p l a i n e d t h a t Benson was p a s s i n g o u t l i t e r a t u r e Woods s t a t e d t h a t 
Benson would a l s o be p r o h i b i t e d from d i s t r i b u t i n g l i t e r a t u r e on 
F l e m i n g Foods' p r o p e r t y . 

On March 8, 1991, J i m G r a m a t i c o , a F l e m i n g Foods s u p e r v i s o r , 
i n f o r m e d Benson t h a t he was p r o h i b i t e d from p a s s i n g o u t l i t e r a t u r e 
anywhere on F l e m i n g Foods' p r o p e r t y . Benson c o m p l a i n e d t h a t he had 
p r e v i o u s l y p a s s e d out l i t e r a t u r e i n nonwork a r e a s d u r i n g nonwork 
t i m e G r a m a t i c o r e p l i e d t h a t B i l l Smith, t h e manager o f t h e 
P h o e n i x f a c i l i t y , t o l d him t h a t s u c h d i s t r i b u t i o n was a g a i n s t 
company p o l i c y 

A r t i c l e V I I I , S e c t i o n 10(d) of t h e E l e c t i o n R u l e s p r o v i d e s 
t h a t no r e s t r i c t i o n s s h a l l be p l a c e d on t h e p r e - e x i s t i n g r i g h t s of 
I B T members t o d i s t r i b u t e l i t e r a t u r e on employer p r e m i s e s . I B T 
members have a p r e - e x i s t i n g r i g h t t o hand out l i t e r a t u r e i n nonwork 
a r e a s d u r i n g nonwork time NLRB v. Maqnavox, 415 U.S. 322 ( 1 9 7 4 ) ; 
E a s t e x . I n c . v NLRB, 437 U S. 556 ( 1 9 7 8 ) ; D i s t r i c t Lodge 91, 
I n t e r n a t i o n a l A s s o c i a t i o n of M a c h i n i s t s v NLRB, 814 F. 2d 876 (2nd 
C i r 1 9 8 7 ) ; NLRB v M e t h o d i s t H o s p i t a l o f G a r y . I n c . . 732 F. 2d 43 



( 7 t h C i r . 1 9 8 4 ) . 

To remedy t h i s v i o l a t i o n of t h e E l e c t i o n R u l e s t h e E l e c t i o n 
O f f i c e r h e r e b y o r d e r s t h e f o l l o w i n g r e l i e f : 

1. F l e m i n g Foods, i t s o f f i c e r s , a g e n t s and employees, s h a l l 
c e a s e and d e s i s t from i n t e r f e r i n g w i t h t h e r i g h t o f IBT members t o 
engage i n campaign a c t i v i t i e s , i n c l u d i n g t h e d i s t r i b u t i o n o f 
campaign l i t e r a t u r e , m nonwork a r e a s d u r i n g nonwork t i m e s . 

2. James A. Benson and V i r g i l D. Hunt, and t h e s l a t e s o f 
c a n d i d a t e s w i t h w h i c h t h e y a r e a f f i l i a t e d , s h a l l e a c h be a f f o r d e d 
a campaign m a i l i n g t o a l l L o c a l Union 104 members employed by 
F l e m i n g Foods, The l i t e r a t u r e s h a l l be a s i n g l e 8.5" by 11" t r i -
f o l d w i t h p r i n t i n g on both s i d e s of t h e page. A camera r e a d y copy 
o f t h e l i t e r a t u r e s h a l l be d e l i v e r e d t o R e g i o n a l C o o r d i n a t o r B r u c e 
B o y e ns. The l i t e r a t u r e w i l l be m a i l e d w i t h i n 72 hours of i t s 
d e l i v e r y t o t h e R e g i o n a l C o o r d i n a t o r . F l e m i n g Foods i s d i r e c t e d 
t o r e i m b u r s e t h e E l e c t i o n O f f i c e f o r a l l p r i n t i n g and m a i l i n g c o s t s 
a s s o c i a t e d w i t h t h e m a i l i n g . 

3. Any a p p e a l of t h i s D e t e r m i n a t i o n s h a l l not s t a y t h i s 
O r d e r See A r t i c l e X I , S e c t i o n ( a ) ( 8 ) o f t h e E l e c t i o n R u l e s . 

I f any i n t e r e s t e d p a r t y i s n o t s a t i s f i e d w i t h t h i s 
d e t e r m i n a t i o n , t h e y may r e q u e s t a h e a r i n g b e f o r e t h e Independent 
A d m i n i s t r a t o r w i t h m t w e n t y - f o u r (24) h o u r s o f t h e i r r e c e i p t o f 
t h i s l e t t e r The p a r t i e s a r e reminded t h a t , a b s e n t e x t r a o r d i n a r y 
c i r c u m s t a n c e s , no p a r t y may r e l y upon e v i d e n c e t h a t was n o t 
p r e s e n t e d t o t h e O f f i c e of t h e E l e c t i o n O f f i c e r m any s u c h a p p e a l . 
R e q u e s t s f o r a h e a r i n g s h a l l be made i n w r i t i n g , and s h a l l be 
s e r v e d on Independent A d m i n i s t r a t o r F r e d e r i c k B. L a c e y a t LeBoeuf, 
Lamb, L e i b y & MacRae, One Gateway C e n t e r , Newark, New J e r s e y 07102-
5311, F a c s i m i l e (201) 622-6693. C o p i e s o f t h e r e q u e s t f o r h e a r i n g 
must be s e r v e d on t h e p a r t i e s l i s t e d above, a s w e l l a s upon t h e 
E l e c t i o n O f f i c e r , I B T , 25 L o u i s i a n a Avenue, N.W., Washington, D. 
C. 20001, F a c s i m i l e (202) 624-8792. A copy of t h e p r o t e s t must 
accompany t h e r e q u e s t f o r a h e a r i n g 

Vefty trulA/ ypurs 

[ i c h a e l H H o l l a n d 
e l e c t i o n O f f i c e r 

c c F r e d e r i c k B L a c e y , Independent A d m i n i s t r a t o r , IBT 
B r u c e Boyens, R e g i o n a l C o o r d i n a t o r 
Edward T F e r g u s o n , A s s i s t a n t U n i t e d S t a t e s A t t o r n e y f o r t h e 

S o u t h e r n D i s t r i c t of New York 


