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Michael H Holland (202) 624-8778 
Election Officer 1-800-828-6496 
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September 5, 1991 

VIA UPS OVERNIGHT 

Mark Serafinn Gerald F . Reilly 
50 North St. President 
Sauneman, I L 61769 Teamsters Local 722 

344 N. 30th Road 
LaSalle, I L 61301 

Consolidated Freightways 
Attn. John McGrath, Dispatch Mgr. 
P.O. Box 481 
Peru, I L 61354 

Re: Election Office Case No. P-815-LU722-SCE 
Gentlemen: 

A protest was filed pursuant to the Rules for the IBT International Union Delegate 
and Officer Election, revised August 1, 1990 C R u l e s " ) by Mark R. Serafinn, a member 
of Local Union 722 and certified delegate to the 1991 IBT International Union 
Convention ft-om Local 722. In his protest, Mr. Serafinn contends that his employer, 
Consolidated Freightways, failed to properly dispatch him, that is, provide him with 
work. Mr. Serafinn contends that Consolidated Freightways' refusal to dispatch him 
constitutes retaliation against him because of his participation as a delegate in the 1991 
IBT International Union Convention and his participation in the International Union 
delegate and officer election processes. Mr. Serafinn claims that Consolidated 
Freightways improperly failed to dispatch him upon his return from attendance at the 
1991 IBT International Union Convention and also on July 6, 1991. Mr. Serafinn 
contends that Consolidated's failure to properly dispatch him has resulted in the 
diminution of his wages and seeks recovery of those amounts. 

By letter dated July 25, 1991, the Election Officer deferred resolution of this 
protest pending the determination of a grievance filed by Mr. Serafinn against 
Consolidated Freightways concerning Consolidated's failure to properly dispatch him. 
Based upon the evidence uncovered during his continuing investigation of this protest, 
and, in accordance with the reasons set forth infra, the Election Officer has deterinined 
that continued deferral is no longer appropriate and, thus, will decide this protest on its 
merits. 

The protest was investigated by Regional Coordinator Peggy A. Hillman. Mr. 
Serafinn was and remains an open and active participant in the election processes 
mandated by the March 14, 1989 Consent Order and governed by the Rules. He was 
a successful candidate for delegate to the 1991 IBT International Union Convention, 
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heading a slate committed to the candidacy of Ron Carey for General President of the 
IBT. All the members of Mr. Serafinn's slate were elected as delegates or alternate 
delegate to the 1991 IBT International Union Convention, defeating a slate headed by 
Local Union 722 President Gerald Reilly and including Jack Jacobs, the Local's 
Recording Secretary. Mr. Jacobs serves as the business agent representing Local 722 
members employed by Consolidated Freightways, which includes not only Mr. Serafinn, 
but also all other members of his slate. Neither Mr. Reilly, Mr. Jacobs nor any other 
members of their slate supported or now support Mr. Carey's candidacy. 

Mr. Serafinn has filed many protests pursuant to Article X I of the Rules and has 
been an active participant in protests field by the other Local 722 members who sought 
election as delegates or alternate delegates on his slate. Certain of these protests were 
directed against and/or implicated his employer. Consolidated Freightways, and John T. 
McGrath, the Dispatch Operations Manager for Consolidated Freightways at the Peru, 
Illinois facility where Mr. Serafinn works. See, e.g. Election Office Case Nos. P-105-
LU722-SCE and P-501-LU722-SCE. 

Mr. Serafinn does not have a regular work schedule at Consolidated. Rather, he 
works on a call or dispatch system whereby he is called when Consolidated has freight 
that is to be shipped. He and all other similarly situated employees of Consolidated, 
approximately 378, are assigned work on a rotating basis. The transport operator (or 
driver) whose name appears at the top of the "dispatch sheets" is the one dispatched to 
handle the next available job. That driver's name then goes to the bottom of the list; he 
will not receive another dispatch until all other transport operators have had an 
opportunity to work. The wages received by all transport operators, including Mr. 
Serafinn, are dependent upon not only the number of jobs to which they are assigned but 
the nature of the particular assignments they obtain; pay is dependent upon both the 
number of hours worked and the number of miles driven. 

When a transport operator is unavailable when called to accept the proffered 
assignment, that operator's name goes to the bottom of the list. He is treated as if he 
had accepted the job and accordingly will not receive another dispatch until all other 
transport operators on the list have been offered a job assignment. Tlie only exception 
is when the transport operator is on excused Union business leave at the time his name 
comes to tlie top of the assignment list. If the operator is on excused Union business 
leave at that time, he "fioats"; the driver's name remains at the top of the list and he 
offered the next assignment available after his return from the excused Union business 
leave. 

As noted above, Mr. Serafinn was a certified delegate to the 1991 IBT 
International Union Convention. By letter April 15, 1991, the President of the Local, 
Gerald Reilly, wrote to John McGrath, the Manager of Dispatch Operations at the 
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Consolidated facility at which Mr. Serafinn is employed, to request that Mr. Serafinn 
be excused ft-om work for the purpose of attending Uie Convention. More precisely, 
Mr. Reilly asked that Mr. Serafinn and his fellow delegates and alternate delegate "be 
excused for Union business from Saturday, June 22, 1991 to Monday, July 1, 1991" 
(emphasis added). Attendance at the 1991 IBT International Union Convention by a 
certified delegate is obviously Union business and has been so held by both the Election 
Officer and the Independent Administrator on numerous occasions. See also Advisory 
Regarding Convention Expenses, issued April 19, 1991. Mr. Serafinn was, in fact, 
granted leave by Consolidated. However, upon his return from leave, he was placed at 
the bottom of the dispatch list; he was not permitted to "float." 

Mr. McGrath claims that Mr. Serafinn was placed at the bottom of the dispatch 
list upon his return from the Convention because the letter seeking that he be granted a 
leave to attend the Convention did not use the word "float." Mr. McGrath states that 
Local Union 722 only asked that Mr. Serafinn be granted leave. Since Local 722 did 
not ask that he be allowed to float during such leave, the company, Mr. McGrath 
maintains, properly placed him at the bottom of the dispatch list upon his return from 
the 1991 IBT International Union Convention. The Election Officer's investigation 
determined, however, that Consolidated has on numerous occasions granted excused 
Union business leaves and allowed the affected employe to float during the period of 
such leave although the request for leave did not contain the magic word "float." The 
letter sent by Local Union President Reilly requesting leave specifically uses the words 
"Union business." Further, Mr. McGrath admits that he does not consistendy require 
the Local to use the word float in its leave request in order for the member to avoid 
being relegated to the bottom of the dispatch list. No factual or legal basis exists for 
Consolidated placing Mr. Serafinn at the bottom of the dispatch list upon his return from 
the 1991 IBT International Union Convention. 

With respect to Mr. Serafinn's claim that Consolidated also improperly failed to 
dispatch him on July 6, 1991, the company admits that an error was made. Mr. 
McGrath states that, "it appears that dispatch failed to enter Mr. Serafinn in his proper 
order upon completion of the tour of duty." This failure, as admitted by the company, 
resulted in Mr. Serafinn not being offered the appropriate job and may have resulted in 
a reduction in his wages. Consolidated's only response to this admitted error is that the 
matter can and will be resolved though the grievance machinery of its collective 
bargaining agreement with the IBT. 

The company suggests that the Election Officer continue to defer his ruling on 
this protest pending the resolution of a grievance field by Mr. Serafinn regarding these 
same alleged improper failures to dispatch. The Election Officer declines to do so. As 
noted above, Mr. Serafinn is and has been an active participant in the elections over 
which the Election Officer has jurisdiction and which are governed by the Rules. 



Mark Serafinn 
September 5, 1991 
Page 4 

Further, Mr. Serafinn and his fellow delegates and alternate delegates have received a 
number of adverse decisions from Consolidated Freightways. All of these matters have 
arisen since their participation in the 1991 IBT International Union Convention. While 
the Election Officer has not found that all of the actions taken against Mr. Serafinn and 
his fellow delegates and alternate delegates were wrongful, see Election Office Case Nos. 
P-809-LU722-SCE, P-810-LU722-SCE and P-812-LU722-SCE, no basis appears for 
other actions taken against them. See Election Office Case Nos. P-820-LU722-SCE, P-
830-LU722-SCE and P-831-LU722-SCE, decisions issued today. Further, while the 
Election Officer is aware that mistakes can occur, multiple mistakes directed against the 
same individual or group of individuals are less likely. Consolidated admits that at least 
one of the allegations lodged against it by Mr. Serafinn is meritorious. There is no 
reason under the collective bargaining agreement or otherwise for the company to fail 
to rectify this error; a grievance decision is not necessary for an admitted wrongdoing 
to be corrected. 

The evidence establishes that Mr. Serafinn is and has been an open and active 
participant in election and related activities governed by the Rules. Mr. Serafinn has 
filed protests under the Rules against or implicating Consolidating Freightways. The 
evidence further established that there is no factual or legal basis for the company's 
placement of him on the bottom of the dispatch rotation list, either after his return from 
the 1991 IBT International Union Convention or on July 6, 1991. 

Mr. Serafinn has established a prima facie case that the actions taken by 
Consolidated with respect to his dispatches were influenced by his participation in the 
processes protected by the Rules. The company has presented no probative evidence in 
rebuttal. Accordingly, the Election Officer GRANTS the protest. 

To remedy its wrongful failure to properly proffer Mr. Serafinn available job 
opportunities, Consolidated Freightways is directed to make Mr. Serafinn whole, that is, 
to pay him the difference, if any, between the wages he earned and the wages he would 
have earned if he had been properly dispatched. Within fifteen days of the date of this 
decision, Consolidated shall submit to Mr. Serafinn and simultaneously to the Election 
Officer an accounting delineating the jobs Mr. Serafinn would have received, and the 
wages he would have earned for performing such work, but for Consolidated's wrongful 
failure to properly dispatch Mr. Serafinn as determined by this decision. Such 
accounting shall also include a delineation of the jobs to which Mr. Serafinn was actually 
dispatched and the wages he in fact received during the relevant period of time. 
Consolidated shall include with the accounting sent to Mr. Serafinn a check for the 
difference in wages and shall include with the accounting sent to the Election Officer 
appropriate documentation demonstrating that it has forwarded such back pay monies to 
Mr. Serafinn. 
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If any interested party is not satisfied with this determination, they may request 
a hearing before the Independent Administrator within twenty-four (24) hours of their 
receipt of this letter. The parties are reminded that, absent extraordinary circumstances, 
no party may rely upon evidence that was not presented to the Office of the Election 
Officer in any such appeal. Requests for a hearing shall be made in writing, and shall 
be served on Independent Administrator Frederick B. Lacey at LeBoeuf, Lamb, Leiby 
cS: MacRae, One Gateway Center, Newark, New Jersey 07102-5311, Facsimile (201) 
622-6693. Copies of the request for hearing must be served on the parties listed above, 
as well as upon the Election Officer, IBT, 25 Louisiana Avenue, N.W., Washington, 
D . C . 20001, Facsimile (202) 624-8792. A copy of the protest must accompany the 
request for a hearing. 

tally yo4rs 

Michael H. Holland 

MHH/cb 

cc: Frederick B. Lacey, Independent Administrator 

Peggy A. Hillman, Regional Coordinator 

Robert Stetson, General Counsel 
Consolidated Freightways, Inc. 
3240 Hillview Avenue 
Palo Alto, CA 94304 



IN RE: 

MARK SERAFINN 

and 

CONSOLIDATED FREIGHTWAYS CORP, 

and 

I B T LOCAL UNION NO. 722 

91 - E l e c . App. - 192 (SA) 

DECISION OF THE 
INDEPENDENT 

ADMINISTRATOR 

T h i s m a t t e r a r i s e s a s an a p p e a l from a d e c i s i o n of t h e 

E l e c t i o n O f f i c e r i n c a s e No. P-815-LU722-SCE. A h e a r i n g was h e l d 

b e f o r e me by way of t e l e p h o n e c o n f e r e n c e a t whic h t h e f o l l o w i n g 

p e r s o n s were h e a r d : J e f f r e y L. Madoff, on b e h a l f of C o n s o l i d a t e d 

F r e i g h t w a y s Corp.; t h e Complainant, Mark S e r a f i n n ; S u s an J e n n i k on 

b e h a l f of Mr. S e r a f i n n ; John McGrath, C o n s o l i d a t e d F r e i g h t w a y s ' 

D i s p a t c h Manager; G e r a l d R e i l l y , P r e s i d e n t of T e a m s t e r s L o c a l 722; 

and John S u l l i v a n and B a r b a r a H i l l m a n on b e h a l f of t h e E l e c t i o n 

O f f i c e r . The E l e c t i o n O f f i c e r a l s o s u b m i t t e d a w r i t t e n summary i n 

a c c o r d a n c e w i t h A r t i c l e X I , S e c t i o n l . a . ( 7 ) of t h e R u l e s f o r the 

IB T I n t e r n a t i o n a l Union D e l e g a t e and O f f i c e r E l e c t i o n ( t h e 

" E l e c t i o n R u l e s " ) . I n a d d i t i o n , p o s t - h e a r i n g s u b m i s s i o n s were 

r e c e i v e d . 

BACKGROUND 

Mr. S e r a f i n n a l l e g e s t h a t C o n s o l i d a t e d F r e i g h t w a y s has t a k e n 

a d v e r s e a c t i o n a g a i n s t him because of h i s p a r t i c i p a t i o n i n t h e 1991 

IBT C o n v e n t i o n and/or h i s p o l i t i c a l a c t i v i t y . 



Mr. S e r a f i n n i s a member of L o c a l 722 and s e r v e s a s a Steward 

f o r t h a t L o c a l . He i s employed by C o n s o l i d a t e d F r e i g h t w a y s i n i t s 

P e r u , I l l i n o i s f a c i l i t y a s a d r i v e r . Mr. S e r a f i n n i s an a c t i v e 

s u p p o r t e r of Ron C a r e y ' s c a n d i d a c y and t h e c a n d i d a c y of o t h e r 

members of the Ron C a r e y S l a t e . Mr. S e r a f i n n a l s o s e r v e d a s a 

d e l e g a t e on b e h a l f of L o c a l 722 t o t h e 1991 IBT C o n v e n t i o n . 

When Mr. S e r a f i n n r a n a s a d e l e g a t e , he was a l i g n e d w i t h a 

s l a t e o f c a n d i d a t e s w h i c h was opposed by a s l a t e headed by L o c a l 

7 2 2 ' s P r e s i d e n t G e r a l d R e i l l y . Mr. R e i l l y and t h e o t h e r members of 

h i s s l a t e d i d not s u p p o r t t h e c a n d i d a c y of Ron C a r e y . Mr. R e i l l y ' s 

s l a t e i n c l u d e d Mr. J a c o b s , t h e L o c a l ' s R e c o r d i n g S e c r e t a r y and 

B u s i n e s s Agent w i t h r e s p o n s i b i l i t y f o r L o c a l 722 members employed 

by C o n s o l i d a t e d F r e i g h t w a y s . 

I n a d d i t i o n t o h i s campaign a c t i v i t y Mr. S e r a f i n n has been 

a c t i v e i n t h e p r o t e s t p r o c e s s e s t a b l i s h e d by A r t i c l e X I of t h e 

E l e c t i o n R u l e s . He h a s f i l e d s e v e r a l p r o t e s t s h i m s e l f and has 

p a r t i c i p a t e d i n p r o t e s t s f i l e d by o t h e r members of h i s S l a t e . 

Mr. S e r a f i n n , l i k e a l l d r i v e r s w i t h C o n s o l i d a t e d F r e i g h t w a y s , 

w o rks on an " a s needed b a s i s . " The d r i v e r s a r e d i s p a t c h e d on a 

r o t a t i n g b a s i s . When t h e r e i s a t r i p t o be t a k e n , t h e d r i v e r a t 

t h e t o p of t h e l i s t i s c a l l e d . Upon h i s r e t u r n from h i s 

a s s i g n m e n t , t h a t d r i v e r ' s name t h e n goes t o t h e b o t t o m o f t h e l i s t . 

The n e x t t r i p i s g i v e n t o t h e d r i v e r whose name has moved up t o t h e 

t o p o f t h e ' l i s t . 
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I f a d r i v e r makes i t t o t h e top of t h e l i s t and i s c a l l e d , but 

i s u n a v a i l a b l e f o r a t r i p , h i s name goes t o t h e bottom of t h e l i s t 

a s i f he had t a k e n t h e j o b . However, i f a d r i v e r i s u n a b l e t o 

a c c e p t t h e o f f e r of t h e t r i p b e c a u s e he i s away from work on 

e x c u s e d Union b u s i n e s s , t h a t d r i v e r " f l o a t s " a t t h e t o p of t h e 

l i s t . I n o t h e r words, t h e d r i v e r ' s name remains a t t h e top of t h e 

l i s t u n t i l he r e t u r n s from h i s Union b u s i n e s s l e a v e . As i s 

e x p l a i n e d f u r t h e r below, C o n s o l i d a t e d F r e i g h t w a y s a l l e g e s t h a t t h e 

" f l o a t " p o l i c y does not a p p l y t o extended l e a v e s , i . e . , l e a v e s 

g r e a t e r t h a n one o r two d a y s . 

The wages earne d by d r i v e r s a r e dependent upon not o n l y t h e 

number of d i s p a t c h e s but a l s o t h e p a r t i c u l a r j o b s a s s i g n e d . The 

d r i v e r ' s pay i s based both on h o u r s worked and m i l e s d r i v e n . 

L o s i n g t h e o p p o r t u n i t y f o r a p a r t i c u l a r j o b a s s i g n m e n t may t h u s 

l e a d t o a d e c r e a s e i n pay even i f t h e t o t a l number o f a s s i g n m e n t s 

does not d e c r e a s e . 

I t i s not d i s p u t e d t h a t b e c a u s e Mr. S e r a f i n n was a c e r t i f i e d 

d e l e g a t e t o t h e IBT Co n v e n t i o n i n June of 1991, he was e n t i t l e d t o 

an o f f i c i a l Union b u s i n e s s l e a v e t o a t t e n d t h e C o n v e n t i o n , and i n 

f a c t was g r a n t e d s u c h a l e a v e by C o n s o l i d a t e d F r e i g h t w a y s . 

On h i s r e t u r n from t h e C o n v e n t i o n , C o n s o l i d a t e d F r e i g h t w a y s 

p l a c e d Mr. S e r a f i n n on t h e b o t t o m of t h e d i s p a t c h l i s t r a t h e r t h a n 

a l l o w i n g h i m t o " f l o a t " a t t h e t o p of t h e l i s t , as Mr. S e r a f i n n 

c l a i m s he Was e n t i t l e d t o do. As n o t e d , Mr. S e r a f i n n c l a i m s t h a t 
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t h i s a c t i o n was t a k e n i n r e t a l i a t i o n t o h i s p a r t i c i p a t i o n i n t h e 

C o n v e n t i o n and/or f o r h i s o t h e r p o l i t i c a l a c t i v i t y . 

Mr. S e r a f i n n a l s o c h a l l e n g e s C o n s o l i d a t e d F r e i g h t w a y s ' f a i l u r e 

t o d i s p a t c h him on J u l y 6, 1991. C o n s o l i d a t e d F r e i g h t w a y s c oncedes 

t h a t i t made an e r r o r on J u l y 6, and has i n d i c a t e d t h a t i t s e r r o r 

w i l l be r e s o l v e d through t h e i n t e r n a l - U n i o n g r i e v a n c e p r o c e d u r e s . 

CONSOLIDATED PREIGHTWAYS' JURISDICTIONAL ARGtJMENTS 

C o n s o l i d a t e d F r e i g h t w a y s o b j e c t s t o t h e j u r i s d i c t i o n of t h e 

E l e c t i o n O f f i c e r and t h e Independent A d m i n i s t r a t o r t o e n f o r c e t h e 

E l e c t i o n R u l e s a g a i n s t a n o n - c o n s e n t i n g employer. C o n s o l i d a t e d 

F r e i g h t w a y s a l s o a r g u e s t h a t t h e Independent A d m i n i s t r a t o r s h o u l d 

a b s t a i n from d u p l i c a t i n g t h e p r o c e e d i n g s of t h e N a t i o n a l Labor 

R e l a t i o n s Board ("NLRB"). Both t h e j u r i s d i c t i o n o f t h e E l e c t i o n 

O f f i c e r and t h e Independent A d m i n i s t r a t o r o v e r p r i v a t e e m p l o y e r s , 

and t h e independent n a t u r e of t h e i r mandate a p a r t from t h e NLRB i s 

now w e l l s e t t l e d . See I n Re: McGinnis, 91 - E l e c . App. - 43 

( J a n u a r y 23, 1991), a f f ' d . . U n i t e d S t a t e s v I B T . 88 C i v . 4486 

(ONE), s l i p op., pp. 3-8 (S.D.N.Y. A p r i l 3, 1 9 9 1 ) . 

CONSOLIDATED FREIGHTWAYS' OTHER DEFENSES 

C o n s o l i d a t e d F r e i g h t w a y s a r g u e s t h a t e v e n i f i t i s t r u e t h a t 

Mr. S e r a f i n n s h o u l d have f l o a t e d a t t h e t o p o f t h e d i s p a t c h l i s t 

and b e e n o f f e r e d t h e n e x t a v a i l a b l e a s s i g n m e n t a f t e r h i s r e t u r n 

f r o m t h e C o n v e n t i o n , Mr. S e r a f i n n w o u l d h ave n o n e t h e l e s s l o s t h i s 
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" f l o a t " s t a t u s due t o t h e f a c t t h a t he d i d not r e t u r n from t h e 

C o n v e n t i o n i n a t i m e l y manner.^ 

C o n s o l i d a t e d F r e i g h t w a y s a l s o s u g g e s t s t h a t w h i l e d r i v e r s may 

be e n t i t l e d t o a " f l o a t " f o r a s h o r t Union b u s i n e s s l e a v e , i . e . , a 

day o r two, d r i v e r s a r e n o t e n t i t l e d t o " f l o a t " when on an e x t e n d e d 

b u s i n e s s l e a v e , s u c h a s t h e one week a b s e n c e f o r t h e C o n v e n t i o n . 

W h i l e t h e s e r a t i o n a l e s may have c a r r i e d some w e i g h t i f t h e y 

t r u l y r e p r e s e n t e d t h e j u s t i f i c a t i o n f o r C o n s o l i d a t e d F r e i g h t w a y s ' 

a c t i o n s , they a r e not t h e s t a t e d r e a s o n g i v e n f o r removing Mr. 

S e r a f i n n from t h e " f l o a t " . T h e s e r a t i o n a l e s a r e n o t h i n g more t h a n 

c r a f t e d post-hoc r a t i o n a l i z a t i o n s a u t h o r e d by C o n s o l i d a t e d 

F r e i g h t w a y s ' a t t o r n e y . 

I n an August 13, 1991, l e t t e r t o t h e E l e c t i o n O f f i c e r ' s 

R e g i o n a l C o o r d i n a t o r , C o n s o l i d a t e d F r e i g h t w a y s D i s p a t c h O p e r a t i o n s 

Manager, Mr. McGrath, e x p l a i n e d why S e r a f i n n was n o t p e r m i t t e d t o 

^ I n I n Re: S e r a f i n n . 91 - E l e c . App. - 179 (SA) (August 23. 
1 9 9 1 ) . t h e Independent A d m i n i s t r a t o r found t h a t t h e C o n v e n t i o n 
ended F r i d a y , June 28, 1991 and t h a t Mr. S e r a f i n n ' s d u t i e s a s a 
d e l e g a t e ended w i t h t h e adjournment of t h e C o n v e n t i o n . Thus, 
S e r a f i n n was a l l o t t e d a l l of F r i d a y e v e n i n g , a l l of S a t u r d a y and 
a l l of Sunday t o r e t u r n t o I l l i n o i s , r e s t and r e t u r n t o work on 
Monday, J u l y 1, 1991. Mr. S e r a f i n n , however, d i d n o t r e p o r t back 
t o work u n t i l 11:00 p.m. on Tuesday, J u l y 2, 1991. Mr. S e r a f i n n 
r e c e i v e d a warning l e t t e r from C o n s o l i d a t e d F r e i g h t w a y s s t a t i n g 
t h a t t h e p e r i o d from Monday, J u l y 1, 1991 u n t i l T u e s d a y , J u l y 2, 
1991, was n e i t h e r e x c u s e d nor a u t h o r i z e d t i m e o f f . The l e t t e r 
s t a t e d t h a t the p e r i o d of t i m e o f f f o r Union b u s i n e s s o n l y e x t e n d e d 
t o , but not through, Monday, J u l y 1, 1991, and t h a t , t h e r e f o r e , Mr. 
S e r a f i n n s h o u l d have r e p o r t e d back t o work on t h a t day. A l t h o u g h 
Mr. S e r a f i h n f i l e d a p r o t e s t c h a l l e n g i n g t h e i s s u a n c e o f t h e 
w a r n i n g l e t t e r , t h e E l e c t i o n O f f i c e r found no v i o l a t i o n of t h e 
E l e c t i o n R u l e s , and, i n h i s d e c i s i o n , t h e I n d e p e n d e n t A d m i n i s t r a t o r 
a f f i r m e d the E l e c t i o n O f f i c e r ' s r u l i n g . 
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" f l o a t " w h i l e a t t h e C o n v e n t i o n . Mr. McGrath s t a t e d t h a t t h e L o c a l 

U n i o n ' s P r e s i d e n t , Mr. R e i l l y , o n l y r e q u e s t e d a u t h o r i z e d " t i m e o f f " 

f o r Mr. S e r a f i n n and d i d n o t u s e t h e magic word " f l o a t " i n h i s 

r e q u e s t . Mr. McGrath makes no m e n t i o n o f t h e f a c t t h a t Mr. 

S e r a f i n n r e t u r n e d from t h e C o n v e n t i o n l a t e r t h a n he s h o u l d have, 

nor does Mr. McGrath s u g g e s t t h a t Mr. S e r a f i n n would not be 

e n t i t l e d t o a " f l o a t " f o r an e x t e n d e d l e a v e . Thus, t h e 

r a t i o n a l i z a t i o n s o f f e r e d by C o n s o l i d a t e d F r e i g h t w a y s a t t h e h e a r i n g 

and i n i t s p o s t - h e a r i n g s u b m i s s i o n s , a r e mere p r e t e x t . 

Thus, we must examine t h e s t a t e d r e a s o n p r o f f e r e d by D i s p a t c h 

O p e r a t i o n s Manager McGrath — t h e i n d i v i d u a l r e s p o n s i b l e f o r making 

t h e d e c i s i o n r e g a r d i n g S e r a f i n n ' s " f l o a t " . The E l e c t i o n O f f i c e r 

d i s m i s s e d Mr. McGrath's s t a t e d r e a s o n i n h i s Summary: 

To b e g i n w i t h , Mr. McGrath's e x p l a n a t i o n i s 
i m p l a u s i b l e on i t s f a c e . Mr. McGrath o f f e r s no r e a s o n 
why a r e q u e s t f o r "Union b u s i n e s s l e a v e " s h o u l d have t o 
s p e l l out t h e c o n s e q u e n c e s t h a t a u t o m a t i c a l l y f l o w from 
l e a v e , i . e . . t h e r i g h t t o f l o a t u n t i l t h e c o m p l e t i o n o f 
t h e Union b u s i n e s s . T h e r e i s no q u e s t i o n t h a t t h e 
r e q u e s t l e t t e r s p e c i f i c a l l y s o u g h t l e a v e f o r Mr. S e r a f i n n 
f o r Union b u s i n e s s . I t i s t h e c o l l e c t i v e b a r g a i n i n g 
agreement — not t h e s p e c i f i c l e t t e r o r t h e a c q u i e s c e n c e 
of t h e s p e c i f i c manager i n v o l v e d — w h i c h o f f e r s t h e 
r i g h t t o f l o a t once t h e l e a v e i s g r a n t e d . The 
i m p l i c a t i o n s of t h a t r e q u e s t s h o u l d have been o b v i o u s t o 
Mr. McGrath. 

I f t h e r e were any d o u b t s i n t h e m a t t e r , t h e E l e c t i o n 
O f f i c e r ' s i n v e s t i g a t i o n put t h e m t o r e s t by d i s c l o s i n g 
t h a t CF has on numerous o c c a s i o n s a l l o w e d an e x c u s e d 
employee t o f l o a t w h i l e he was on o f f i c i a l U n i o n b u s i n e s s 
even t h o u g h t h e o p p o r t u n i t y t o " f l o a t " was n o t 
s p e c i f i c a l l y r e q u e s t e d . I n d e e d , Mr. M c G r a t h a d m i t t e d 
t h a t he has n o t c o n s i s t e n t l y r e q u i r e d t h e L o c a l t o use 
t h e m a g i c " f l o a t " w o r d i n i t s l e a v e r e q u e s t s . He j u s t 
d i d so i n t h i s c a s e . 
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I a g r e e w i t h t h e E l e c t i o n O f f i c e r ' s a n a l y s i s . When h e l d up t o a 

t r u e l i g h t t h e McGrath r a t i o n a l e a l s o r e v e a l s i t s e l f a s n o t h i n g 

more t h a n a p r e t e x t . 

H a v i n g o f f e r e d no l e g i t i m a t e j u s t i f i c a t i o n f o r i t s a c t i o n 

a g a i n s t S e r a f i n n , we a r e l e f t w i t h but one c o n c l u s i o n — 

C o n s o l i d a t e d F r e i g h t w a y s h a s s i n g l e d S e r a f i n n o u t f o r d i s p a r a t e 

t r e a t m e n t b e c a u s e o f h i s p o l i t i c a l a c t i v i t y . 

As n o t e d Mr. S e r a f i n n i s and h a s been an a c t i v e and open 

p a r t i c i p a n t i n t h e I B T e l e c t i o n and r e l a t e d p r o c e s s e s . I n f a c t , a s 

a l s o n o t e d , Mr. S e r a f i n n i s no s t r a n g e r t o t h e p r o t e s t and a p p e a l 

p r o c e s s . H i s name h a s come b e f o r e t h e E l e c t i o n O f f i c e r and t h e 

I n d e p e n d e n t A d m i n i s t r a t o r on s e v e r a l o c c a s i o n s and bo t h have had t o 

remedy i n j u s t i c e s l e v e l e d a g a i n s t Mr. S e r a f i n n . See, e.g.. I n Re; 

S e r a f i n n . 91 - E l e c . App. - 186 (SA) (September 17, 1991) ( L o c a l 

i m p r o p e r l y d e n i e d Mr. S e r a f i n n a u t h o r i z e d b u s i n e s s l e a v e t o a t t e n d 

g r i e v a n c e p r o c e e d i n g s ) ; I n Re; S e r a f i n n . 91 - E l e c . App. - 181 (SA) 

(September 6, 1991) ( L o c a l i m p r o p e r l y w i t h h e l d h e a l t h and w e l f a r e 

b e n e f i t s payments on b e h a l f o f Mr. S e r a f i n n and h i s f e l l o w 

d e l e g a t e s w h i l e a t t h e C o n v e n t i o n ) ; I n Re; Hanners. E l e c t i o n O f f i c e 

Case No. P-105/P-694-LU722-SCE (December 27,1 990) ( E l e c t i o n 

O f f i c e r o r d e r e d t h e L o c a l t o r e q u e s t an u n p a i d l e a v e o f a b s e n c e f o r 

Mr. S e r a f i n n so t h a t he c o u l d engage i n c a m p a i g n a c t i v i t i e s ) . T h a t 

t h e s e i n j u s t i c e s may have been c a r r i e d o u t by t h e L o c a l U n i o n as 

op p o s e d t o - C o n s o l i d a t e d F r e i g h t w a y s d o e s n o t w e i g h h e a v i l y . As t h e 

H o n o r a b l e D a v i d N. E d e l s t e i n has c a n d i d l y r e c o g n i z e d , " [ e j m p l o y e r s 
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may have d e v e l o p e d c o m f o r t a b l e r e l a t i o n s h i p s w i t h incumbent IBT 

o f f i c e r s , and may n o t be a n x i o u s f o r new, and p e r h a p s more 

a s s e r t i v e u n i o n r e p r e s e n t a t i v e s . " U n i t e d S t a t e s v I B T . 38 C i v . 

4486 (ONE), s l i p OP., a t p. 6 (S.D.N.Y. A p r i l 3. 1991). G i v e n 

C o n s o l i d a t e d F r e i g h t w a y s ' a c t i o n s h e r e , i t i s e v i d e n t t h a t i t s 

p o l i t i c a l i n t e r e s t s a r e a l i g n e d w i t h t h o s e of t h e incumbent L o c a l 

Union l e a d e r s h i p . I n f a c t . C o n s o l i d a t e d F r e i g h t w a y s h a s been 

o r d e r e d t o remedy r e t a l i a t o r y c o n d u c t a g a i n s t o t h e r members of Mr. 

S e r a f i n n ' s s l a t e . See, e.g.. I n Re: Manners, E l e c t i o n O f f i c e Case 

No. P-831-LU722-SCE (September 5, 1991) ( E l e c t i o n O f f i c e r o r d e r e d 

C o n s o l i d a t e d F r e i g h t w a y s t o expunge w a r n i n g l e t t e r from Mr. 

Manners' r e c o r d s t h a t was w r o n g f u l l y i s s u e d ) . 

C o n s o l i d a t e d F r e i g h t w a y s c o n t e n d s t h a t t h e E l e c t i o n O f f i c e r 

h a s i n c o r r e c t l y c o n c l u d e d t h a t i t s a c t i o n r e g a r d i n g Mr. S e r a f i n n 

c o n s t i t u t e s a p r i m a f a c i e c a s e of d i s c r i m i n a t i o n . However, t h e 

e l e m e n t s of a p r i m a f a c i e c a s e — an a d v e r s e a c t i o n w i t h o u t a good 

r e a s o n t a k e n a g a i n s t an employee engaged i n p r o t e c t e d a c t i v i t y — 

a r e c l e a r l y p r e s e n t h e r e . G i v e n t h e i n a d e q u a t e b a s i s f o r d e n y i n g 

t h e f l o a t , and g i v e n t h e h i s t o r y of t h e t r e a t m e n t a c c o r d e d Mr. 

S e r a f i n n and t h e f e l l o w members of h i s s l a t e by t h e L o c a l and 

C o n s o l i d a t e d F r e i g h t w a y s , one would have t o s h u t h i s e y e s t o t h e 

o b v i o u s t o c o n c l u d e t h a t C o n s o l i d a t e d F r e i g h t w a y s has n o t t a r g e t e d 

Mr. S e r a f i n n i n t h i s i n s t a n c e . The same h o l d s t r u e f o r t h e f a i l u r e 

t o d i s p a t c K Mr. S e r a f i n n on J u l y 6. Under t h e c i r c u m s t a n c e s , t h i s 

c o n d u c t c a n n o t be v i e w e d as t h e i n n o c e n t " m i s t a k e " C o n s o l i d a t e d 
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LZ l*f 

F r e i g h t w a y s s u g g e s t s . ^ As s t a t e d i n I n Re: S e r a f i n r i / 91 - E l e c . 

App. - 186 (SA) (September 17, 1 9 9 1 ) , a t p. 6: 

To f i n d o t h e r w i s e would be t o i g n o r e the f a c t s . As 
t h e Honorable D a v i d N. E d e l s t e i n h a s s t a t e d , t h e R u l e s 
F o r The IBT I n t e r n a t i o n a l Union D e l e g a t e And O f f i c e r 
E l e c t i o n ( t h e " E l e c t i o n R u l e s " ) a r e t h e " l i n c h p i n " t o 
" g u a r a n t e e [ i n g ] h o n e s t , f a i r , and f r e e e l e c t i o n s 
c o m p l e t e l y s e c u r e d of h a r a s s m e n t , i n t i m i d a t i o n , c o e r c i o n , 
h o o l i g a n i s m , t h r e a t s , o r any v a r i a n t of t h e s e , no m a t t e r 
under what g u i s e . " U n i t e d S t a t e s v. IBT, 742 F. Supp 94, 
97 (S.D.N.Y. 1 9 9 0 ) . See E l e c t i o n R u l e s , A r t i c l e V I I I , 
S e c t i o n 10 ("Freedom t o E x e r c i s e P o l i t i c a l R i g h t s " ) . 

E x a m i n i n g t h e t o t a l i t y of t h e c i r c u m s t a n c e s here, t h e c o n c l u s i o n 

t h a t C o n s o l i d a t e d a c t e d i n r e s p o n s e t o Mr. S e r a f i n n ' s p o l i t i c a l 

a c t i v i t y " i s i n e s c a p a b l e . " I n Re: S c h r a d e r . 91 - E l e c . App. - 124 

(SA) ( A p r i l 12, 1 9 9 1 ) , a t p. 9. 

D e p a r t i n g from a " t o t a l i t y of t h e c i r c u m s t a n c e s " approach and 

f o l l o w i n g t h e more f o r m a l W r i g h t L i n e t e s t , t h e same c o n c l u s i o n i s 

r e a c h e d . The Wright L i n e t e s t h a s p r e v i o u s l y been r e l i e d upon t o 

e v a l u a t e a l l e g a t i o n s t h a t a d i s c h a r g e o r d i s c i p l i n e was m o t i v a t e d , 

a t l e a s t i n p a r t , by an employee's p r o t e c t e d campaign a c t i v i t y . 

See I n Re: Coleman, 91 - E l e c . App. - 18 (SA) (December 14, 1 9 9 0 ) . 

As e x p l a i n e d i n Coleman: 

To t h e e x t e n t C o n s o l i d a t e d F r e i g h t w a y s a s s e r t s t h a t t h e 
E l e c t i o n O f f i c e r c a n not a d d r e s s t h e J u l y 6 i n c i d e n t b e c a u s e i t i s 
t h e p r o p e r s u b j e c t of t h e i n t e r n a l - U n i o n g r i e v a n c e machinery; i t i s 
w e l l s e t t l e d t h a t " t h e E l e c t i o n O f f i c e r has j u r i s d i c t i o n 
i n d e p e n d e n t of t h e G r i e v a n c e Committee" t o a d d r e s s v i o l a t i o n s of 
t h e E l e c t i o n R u l e s . See I n Re: S h r a d e r , 91 - E l e c . App. - 124 (SA) 
( A p r i l 12, 1 9 9 1 ) , a t p. 4. See, a l s o , I n Re: J e n k i n s 91 - E l e c . 
App. - 190' (SA) (September 23, 1 9 9 1 ) , a t p. 6 ("The p r o t e s t and 
a p p e a l p r o c e s s s e t f o r t h i n t h e E l e c t i o n R u l e s i s not a f u r t h e r 
a p p e a l from t h e g r i e v a n c e p r o c e s s but r a t h e r i s a s e p a r a t e 
mechanism d e s i g n e d t o e n s u r e a f a i r , h o n e s t and open e l e c t i o n . " ) 

- 9 -



The N a t i o n a l Labor R e l a t i o n s Board has adopted a 
r u l e f o r r e s o l v i n g c a s e s i n v o l v i n g a "mixed m o t i v e . " 
T h i s r u l e , adopted by t h e Board i n Wright L i n e . 2 51 NLRB 
1083, 105 LRRM 1169 ( 1 9 8 0 ) , a f f ' d . 662 F.2d 899 ( 1 s t C i r . 
1 9 8 1 ) , c e r t d e n i e d 455 U.S. 989 ( 1 9 8 2 ) , r e q u i r e s : 

t h a t t h e G e n e r a l C o u n s e l make a prima f a c i e 
showing s u f f i c i e n t t o s u p p o r t an i n f e r e n c e 
t h a t p r o t e c t e d conduct was a " m o t i v a t i n g 
f a c t o r " i n t h e employer's d e c i s i o n . Once t h i s 
i s e s t a b l i s h e d , t h e burden w i l l s h i f t t o t h e 
employer t o demonstrate t h a t t h e same a c t i o n 
would have t a k e n p l a c e even i n t h e a b s e n c e o f 
t h e p r o t e c t e d conduct. 

105 LRRM 1175. The Board's Wright L i n e t e s t f o r 
r e s o l v i n g mixed motive c a s e s was drawn from t h e Supreme 
C o u r t ' s d e c i s i o n i n Mt. H e a l t h y C i t y S c h o o l D i s t r i c t 
B o a r d of E d u c a t i o n v. Dovle. 429 U.S. 274 ( 1 9 7 9 ) . The 
Supreme C o u r t u p h e l d t h e Board's Wright L i n e a n a l y s i s i n 
NLRB V. T r a n s p o r t a t i o n Management Corp.. 462 U.S. 393 
( 1 9 8 3 ) . 

C o n s i s t e n t w i t h t h e Wright L i n e standard,-' t h e f a c t s h e r e c l e a r l y 

s u p p o r t an i n f e r e n c e t h a t Mr. S e r a f i n n ' s p o l i t i c a l a c t i v i t y "was a 

' m o t i v a t i n g f a c t o r ' i n t he employer's d e c i s i o n . " S h i f t i n g t h e 

burden t o C o n s o l i d a t e d F r e i g h t w a y s , i t becomes r e a d i l y a p p a r e n t 

t h a t i t would not have t a k e n t h e a c t i o n i t d i d , a b s e n t Mr. 

S e r a f i n n ' s p o l i t i c a l conduct. As a l r e a d y d i s c u s s e d , Mr. McGrath's 

s t a t e d r e a s o n f o r t h e d e n i a l of t h e " f l o a t " was a p r e t e x t . 

Moreover, C o n s o l i d a t e d F r e i g h t w a y s ' d e s c r i p t i o n of t h e J u l y 6 

i n c i d e n t as a m i s t a k e i s tenuous a t b e s t , g i v e n t h e background 

d e v e l o p e d h e r e . 

3 T h i s i s not t o s u g g e s t t h a t t h e Wright L i n e s t a n d a r d a p p l i e s 
i n a n o n - d i s c i p l i n a r y c o n t e x t . 
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A c c o r d i n g l y , t h e d e c i s i o n of t h e E l e c t i o n O f f i c e r i s a f f i r m e d 

i n a l l r e s p e c t s , 
C 

Fredg^rick B. Lao€y 
Independent A d m i n i s t r a t o r 
By: S t u a r t A l d e r o t y , D e s i g n e e 

Date: September 26, 1991 

^ C o n s o l i d a t e d F r e i g h t w a y s a l s o c h a l l e n g e d t h e t i m e l i n e s s of Mr. 
S e r a f i n n ' s p r o t e s t a r g u i n g t h a t i t was not f i l e d w i t h i n t h e t i m e 
l i m i t a t i o n s s e t f o r t h i n A r t i c l e X I , S e c t i o n l . a . ( l ) of t h e 
E l e c t i o n R u l e s . The p o s s i b l e d e l a y of a few d a y s i n t h e f i l i n g of 
t h e p r o t e s t does not p r e c l u d e a d d r e s s i n g t h e v i o l a t i o n s found h e r e . 
I n d e e d , r e t a l i a t i o n by an employer f o r p o l i t i c a l a c t i v i t y i s one of 
t h e g r a v e s t o f f e n s e s a n t i c i p a t e d by t h e E l e c t i o n R u l e s . To a v o i d 
remedying s u c h a s i t u a t i o n due t o an a l l e g e d s h o r t d e l a y i s s i m p l y 
n o t a c c e p t a b l e . The E l e c t i o n R u l e s e n c o u r a g e s remedying t h e 
encroachment of p o l i t i c a l r i g h t s . See A r t i c l e X I , S e c t i o n 2 of t h e 
E l e c t i o n R u l e s which p e r m i t s t h e E l e c t i o n O f f i c e r t o i n v e s t i g a t e 
and a d d r e s s v i o l a t i o n s of t h e R u l e s " w i t h or w i t h o u t a p r o t e s t . " 
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